Making History:  

The Struggle for Gay and Lesbian Equal Rights, 1945-1990

by Eric Marcus

Excerpt

The Defenders — Herbert Donaldson & Evander Smith

When Herb Donaldson and Evander Smith met on a beach in San Fran​cisco in the early 1960's, they never imagined they would share the back of a paddy wagon on New Year's night in 1965.  But as the attor​neys overseeing the landmark Council on Religion and the Homosex​ual Costume Ball, they became a natural target for a police depart​ment determined to disrupt this first very public event staged for the city's homosexual community.

Evander, born in 1922, is courtly and soft spoken.  Herb, a San Francisco Municipal Court judge, is five years younger.  Sitting at the counter in Evander's spacious San Francisco kitchen, the two old friends consumed a couple of slices of pecan pie as they conjured up images of a time both are glad has long since passed.  

≈

Herb:  

Back then, in the early 1960's, I was in private practice.  I was sharing space at Third and Market here in San Francisco.  The Matta​chine Society was nearby at Third and Mission.  I was trying to build a clientele, so I got on Mat​tachine's referral list.  Later, there was an ad in the paper announc​ing that a group called The League for Civil Education was having a meeting on the top floor of the library.  I thought, Well, I'll attend that meeting because that's a way of finding new clients.  Guy Strait, who ran LCE, was lecturing to a motley bunch of people, myself included.  Most of us were gay.  We had all kind of zeroed in on this League for Civil Education.  I talked with Guy and before long he started sending me people who had been arrested.

San Francisco hasn't always been as kind as it is now.  At that time the police were sending plainclothes men into gay bars and parking squad cars in front to discour​age people from going in.  They'd make arrests in the bars.  Then there was tearoom activity—people would get arrested there, too.  And if you were arrested, you're name could turn up in the newspaper.  I think it was before you got here, Evander, they had this raid on some gay bar and the Examiner, the "family" newspaper, published the names, occupations, and addresses of everybody who was arrested there.

Evander:  

The police didn't have to deal with any trials from these cases, because the clients were too embarrassed to be subjected to a jury trial, and the attorneys were too embarrassed to defend them.  So they would plead guilty and pay a fine or they'd waive a jury trial.  When they waived the jury trial they would most often be convicted by the judge, pay a fine, and be left with a police record.   

Herb:  

Most of the gay men who were arrested were so ridden with guilt and so afraid of exposure that they couldn't imagine facing a jury trial.  But I encouraged my clients to demand a jury trial, because you could actually win or hang on one.  Even then, the average citizen in San Fran​cisco wasn't nearly as bigoted as the police.  

Eventually Evander got interested, and helped me in my law practice; he had another job working for a corporate legal de​partment.  At the same time we were also attending meetings of the NAACP housing committee.  

Anyhow, I was defending these oral copulation cases in Judge Harry Neubarth's court, the Superior Court.  You see, oral cop was a felony then.  You could go to prison for 15 years.  So one time I was talking to him, and I had one of these cases.  The defendant didn't want a jury, so we waived a jury trial.  I knew he would be found guilty and get a $250 fine, and that would be it.  I was in chambers talking with the judge, and as I expected, he said that he thought he would give him the standard $250 fine.  And I said something about, "As a gay man..."  He looked at me and said, "I wouldn't voice that around too much if I were you."  He didn't object, but he just thought it wasn't prudent of me to voice it around.  Re​member, this was in the middle 1960's.  I didn't have anything to lose because I just had my private practice.  No​body was going to fire me—although, when we were arrested at the CRH ball, both of us had some concern about whether the bar would take our licenses away from us.

Evander:  

You see, if you were queer, it was moral turpitude.  Therefore, the state Bar Association would not permit you to practice.  And you couldn't go to an​other state to practice, because you would have to be approved by that state's bar association, which would conduct a search of your background.  All of the state bar associations belonged to the National Bar Association, so that kind of information was shared.  

I had a client, a successful attorney, who was trying to come here from an​other state.  They found out in the state where he lived that he was queer.  (I'm using queer simply because it was the word that was in coinage at that time.)  So this attorney applied to the Cali​fornia bar and was called in.  The Association said, "Look, we don't think you're worthy to be a member of the California Bar."  I took an appeal on it and got it into the hearing board.  That's a trial within the Bar Association itself.

So we went to the committee, which was a life-and-death group.  As I re​call, there were three mem​bers on it.  If they turned thumbs down on this man, his life would have been ruined as far as the law was concerned.  He made a very good witness on his own behalf, and I made, I think, a creditable pre​sentation, arguing that this man should not be con​demned.  Between the two of us we were so effec​tive that before we could get out of the building they sent one of the members running down the hall to tell us that they were very impressed, and to get a good night's sleep because there would be no problems.

Herb:

Also, at the same time, Evander was handling bar license revoca​tions be​cause the state Alcoholic Beverage Control Department, the ABC, would revoke the licenses of gay bars.  And even after the California State Supreme Court said in the early fifties that you couldn't close a bar down simply because it was a gathering place for homosex​uals, the ABC found other ways to take away a license.  

Evander:  

They'd accuse men of fondling each other.  The police would lie.

Herb:  

They'd say there were lewd acts occurring on the premises.  What would happen was, they would target a bar they wanted to close.  They'd send plainclothes men in.  I had one client who went into this bar on Polk Street near Broadway.  He talked to this guy who was very handsome, and they arranged to meet the next night.  So they met and then they decided to go to his place.  They got out of the bar, and then the handsome plainclothes cop arrested him.  They used that as the basis for trying to close the bar.  They said, "This is a place where lewd acts are oc​curring.  We're not closing the bar be​cause it's a homosexual gathering place, but we can't have places where lewd acts are being committed."  Of course, every straight bar in the city was having assignations and propositions all over the place.  But the police never acted against them.

Next they'd file the accusation, and the bar owner had to show cause why their ABC license shouldn't be revoked.  Then you'd have to schedule an administrative hearing before a hearing officer.

Evander:  

The administrative officers were like sitting judges.  And like Nero, who used to look to the crowd to see if he should point his thumb down or up, judges were not immune from public opinion.  Even today, judges are very much affected by what the community wants.

Herb:  

Then there were the police.  Two of them said to me, "Look, if we arrest one of your clients, all he has to do is tell us that you're his lawyer, and we'll make arrangements."  They were on the take.  If I accepted this arrange​ment, then, of course, they wouldn't take any client of mine in and book him.  And they would get paid for it.  It was an old shakedown routine.  Mind you, we never did this.

Evander:  

Other attorneys did.

Herb:  

The attorney would get a fee from the client for avoiding the prose​cution.  And the client was so happy that he was not going to have a record that he was glad to pay.  You'd say to the client, "Well this is a serious mat​ter.  If they book you, you're facing up to 15 years in state prison."  Anal copulation was life imprisonment.  

My lover, Jim, before I met him, was arrested for lewd conduct in a john.  That's why he could never teach.  He went to this lawyer who gave him this song-and-dance, "Well, there's the solicitor and there's the solicitee.  And if you're just the solicitee, you don't have anything to worry about."  He paid a big fee to the attorney.  The attor​ney waived the jury knowing that in a court trial Jim would be found guilty.  And the judge found him guilty.  Jim paid a $50 fine.

Evander:  

There was this policeman from Novato who made this usual type arrest.  It had been a sucking job in a cafeteria at Fourth and Market—a felony.  I represented one of the two arrested, a German who was on these friendly shores with a visa.  The other one copped a plea—plead guilty—right off the bat.  I explained to my client, "You'll get kicked out of the country if you let this thing go against you by copping.  So you've got to go through a trial."  I've got a lot of imagination, and I had to use it all for the next six months because he wanted it over with.  He simply couldn't take it anymore.  

Herb:  

It gets very tense for the people who are charged with crimes.  Most people facing the bar of justice, all they want to do is get it over with.

Evander:  

Each time we'd go to court, every two weeks or so, he'd plead with me to get it over with.  He finally gave me an ultimatum and said, "You either get rid of this case the next time we go to court or I'm going to get another attorney."  

Now the arresting cop from Novato was the most arrogant, good-looking stud you ever saw in your life.  He was the only witness of the incident, so without him there would have been no case.  On the Saturday night before our Monday morning court date, the cop and his wife were in the city and he ran a red light.  A Greyhound bus hit their car and smeared him and his wife all over the concrete.  When I read the paper the next morning, I knew that was the end of the kid's case.  No witness.

So we went into court on Monday and the case was dismissed.  My client didn't know about the accident and I hadn't had a chance to tell him until after we left court.  But before I could say anything, he turned to me and said, "My lover said that if I really put the screws to you I'd get results.  It occurred to us over the weekend that you would probably pull some shitty thing like this because you've been sucking the money out of me for six months now and that's why you haven't done this before, isn't it?"  I probably got all of $600 for that case.  That was the end of it.

Herb:  

The fact is we both had very successful practices, not in terms of money, but in terms of satisfaction.  

Evander:  

Herb and I would have made a decent living practicing law, but not on the clients that we were willing to put our lives on the line for, be​cause they couldn't afford to pay.  The gay people who were being arrest​ed didn't have any money.  Fortunately, both Herb and I have made good invest​ments over the years that have left us financially secure.

We had a lot of fun with these cases.  I would draw strings over the lines of sight to see if these policemen could see what they said they saw.  I could prove that a policeman was lying by using my fa​mous strings.  I drew the string from the point at which he said he was viewing to the point where the alleged act was taking place demonstrating that he could not have seen it.  But some policemen, like the cop from Novato, were good at perjuring themselves and would laugh about it afterwards.

≈

Herb:  

Evander and I were involved with the Council on Religion and the Homosexual, the CRH, almost from the beginning.

Evander:  

Through the Mattachine we met lots of ministers:  Clay Caldwell, Chuck Lewis, Ted McIlvenna, Cecil Williams, Bob Cromey and others.  The ministers' consciences had become aroused. 

Herb:  

There was a group of us who formed CRH.  And then the gay organiza​tions—there were about a half-dozen of them, some existing only on pa​per—decided they were going to have a fund raiser for the CRH, to get it started.  It was going to be a Mardi Gras on the night of January 1, 1965.  

Evander and I were both involved in this event.  Actually much of it was Evander.  He met with the police to make sure that there wouldn't be any po​lice interference.  You see, at that time the police took a position that the only time you could dress up in drag was on Halloween.  This was going to be a gala affair where if you wanted to go in drag, you could.  And it wasn't Halloween.  At first the police agreed not to interfere,  but later they went back on their word.

Evander:  

We found out the police reneged when we got a phone call from Don Lucas and Hal Call at Matta​chine.  We went to see them, and they were all shook up.  They said that the cops had been there and had given them an ultima​tum.  Hal and Don were told to get the message out to these "queer minis​ters," as the police referred to them—if they weren't queer themselves, they were queer lovers—that if they held the event, the police were going to get rid of all these people by ar​resting them.  The police meant what they said.  So Herbert and I took it from there.

Herb:  

Then didn't you have a meeting with the ministers up at the hall?

Evander:  

Oh, yes.  There was a cop at the meeting who said he couldn't rest until he wiped out all the queers.  He was a good Catholic.  At any rate, we got the message that they were going to make wholesale arrests if the event tran​spired.  We assured the police that it would take place nonetheless, so they pre​pared 200 arrest cards with numbers, which they used to identify people when they photographed them going into the ball.  

When we got to the ball, the police had every intersection blocked off at California Hall and they were diverting traffic.  They had the place lit up with Klieg lights.  They had police on motorcycles.  They also had the paddy wagons and they were wearing helmets.  They had riot gear.  They would not have been any better prepared if they had gone there to face gangsters with machine guns.  

Herb:  

We were at the door to the hall.  We were there to make sure that everything was on the up-and-up so that there couldn't be any reason to make arrests.  The plainclothes police started coming in to make inspec​tions.  There was a fire inspection.  There was a health inspection.  I think it was about the fourth inspection when we said, "That's enough!  If you want to come in, you're going to have to get a search warrant."  It really was completely unplanned.  We had reached a point where we didn't know what to do.  We were cheek-to-cheek with the police.  We were just standing there and they were standing there.

Evander:  

We were frightened.

Herb:  

They didn't know what to do, either.

Evander:  

They didn't believe that we would stand them off.  The hallway in the build​ing is about ten feet wide.  And Herbert and I were standing abreast, leaning against each other in the middle of the hall.  We were both so ner​vous that we would have fallen down if we hadn't had someone to lean on.  There was enough space on either side of us to run a motorcy​cle through.  

Herb:  

They could have gone right past us.  But they were afraid of us.  Then all of a sudden a whole bunch of uniformed police came in.

Evander:  

With their movie cameras.   

Herb:  

At one point one of us asked somebody to call the Mayor.

Evander:  

It was you.  You were the one who wanted the Mayor called.

Herb:  

Not that it would have done any good.  He wouldn't have known what to do.  So we were still cheek-to-cheek with the police.  Then all of a sudden, they grabbed me, one on each side.  I thought that when the police arrested you they said, "You're under arrest."  

So I said, "Am I under arrest?"  What a silly question.  They had al​ready hauled Evander out to the paddy wagon.  Next, they put me in the paddy wagon.  For some reason or another they didn't take us away.  We sat there for what seemed like a long time.  During that time, somebody contacted Elliott Leighton, an attorney we asked to be on standby for us that evening.  We had thought something might happen.  So he came right down to Califor​nia Hall and got arrested.  

Evander:  

We would have preferred that only lawyers be arrested.  It would have been a good clean issue there.  But Nancy May, the dear soul...

Herb:  

...she was collecting tickets.  They hauled her off, too.  In the meantime they had taken us up to Northern Station.  They put us in jail.  They still didn't know what to do with us.  They let us use the tele​phone.  I called Judge Don Constine first.

Evander:  

The son of a bitch didn't have guts enough to go to the bathroom without asking his mama, so Constine didn't do anything.

Herb:  

So we called Judge Bernard Glickfeld.  

Evander:  

Insane, but a doll in many ways.

Herb:  

He ordered us released on our own recognizance.  But we had to go over and be booked first.  On top of everything I had an outstanding parking ticket.  The bail bondsman came and posted the bail for that.  

Evander:  

After we got out Herbert said to me, "That booking officer paid you a real compliment."  I thought, Well, did he want to have a date with me?  I asked Herb, "What kind of compliment?"  He said, "Well, he told me that you were the nicest American Indian he had ever met."  

Herb:  

Evander had given his nationality as American Indian.

Evander:  

I'm American Indian.  I always put that down.  Some of the Indians they see in the booking process, the poor guys are drunk.  It's a bad scene.

Herb:  

After we were released, somebody took us back over to California Hall.  The place was in chaos.  For all intents and purposes the police were just running roughshod, walk​ing in and out across the dance floor like they had taken over the place.  Some of the people were just terrified, especially the schoolteachers.  And there were quite a few teachers at the ball.  At that time, if a teacher was known to be homo​sexual, they'd move to yank their license, because of course, he or she didn't have the proper moral standards.  I remember a cou​ple of women who were schoolteachers.  They wanted to be sneaked out the back way because the police were taking pictures of people as they left.  They were terrified that somehow the State Board of Education would get the pictures and move against them.  Well, they didn't.  The state government is as inefficient as the federal government.

Evander:  

They didn't make any more arrests.

Herb:  

Didn't they arrest those two guys who were standing on folding chairs?

Evander:  

I don't remember what happened to them.

Herb:  

We represented them, and they were convicted.  Judge Leland Lazarus presided over the jury trial.  Remember that?  They were con​victed of lewd conduct.  The police had to show that all of this police action had been legitimate.  So they charged these guys with fondling each other.  They hadn't been fondling each other.  Evander represented one, and I rep​resented the other.  When the jury came in Judge Lazarus didn't think they were going to convict, but they did.  And then he said, "They've suffered enough.  I'll fine them $25."  

Evander: 

Those poor guys had on their records that they were arrested and convicted of performing a lewd act with another man.  

Herb:  

At that time 647a, lewd conduct, was registerable*.  And they couldn't be hired by the Federal government for a job.

Evander:  

And if they had had a teaching credential it would have been taken away.  

Herb:  

When we went home, Jim and I went to bed.  He said, "I'm so proud of you."  I was so touched because I was feeling kind of low.  I was thinking, There goes my legal career.  

Evander:  

I got up early the next morning and went down to get the Chronicle.  There it was in the newspaper:  our names and addresses.  I was just sick.  I thought, Oh shit.  I've got to face it.  I'm not dreaming.

Herb:  

Had you told your Jim that night?

Evander:  

No, I had not told him.  I let him get a good night's sleep.  I took the paper up and waited until he had his first cup of coffee.  Then I said, "This is some​thing that you ought to know about."  And I tell you, if he had had Herbert and me in a toilet, he would have flushed us down.

Herb:  

At least my Jim was at the ball, so he didn't care.

Evander:  

Your Jim was always more understanding.  My Jim felt that Herbert and I were never going to be appreciated.  And if you live in this world expect​ing appreciation you would do better to look in the dictionary for it.  But there are things you do because they need to be done.  But my Jim, he felt I had already paid my dues and that we should not have done it.  He was furious.

Herb:  

The next morning, I guess, was kind of a letdown.  But then we got a call that the CRH was going to have a press conference at Glide Church.  All the ministers were there, and the press conference got good coverage in the Chronicle.  

Evander:  

From that press conference my Jim could see that there were legit​imate people coming out and acknowledging that you could be gay and still be re​spectable.  You see, Jim and I are now 67.  We grew up when things were very different.  Herbert isn't that much younger, but he's much better adjusted than I can ever be.  I was raised in the south in a very repressive atmo​sphere.  My father was a minister.  I'm not the most well-adjusted gay per​son you'll ever meet by any circum​stances.  And that arrest has affected me materially.  I've never been one to lead the parade.  I can really be very ef​fective in trial work and any other kind of legal work, but that experience has made a hermit out of me.  I'm very insecure as a result.  I have never failed to do my share of gay work and I have done a respectable amount of that, but it exacerbated my feeling of insecurity and being less worthy.

When I went to work after having been arrested, nobody would have any​thing to do with me, including my own secretary.  I was one of two attor​neys for an insurance stock investment group.  The head​quarters was here in the city.  If you've ever heard the expres​sion that the picnic was a failure because this whore came, well that was the prevailing attitude.  It was an all-pervasive blanket of disaster.

Everyone had seen the paper.  It told that three attorneys and a housewife were arrested at a homosexual dance.  It gave the whole works.  The re​porters were sympathetic to the establishment; they were being instructed by the establishment.  You see, it's only been within the last few years that the local newspapers, the establish​ment newspapers, have acknowledged that it's all right to be gay.  Up until the AIDS epidemic the two local newspapers would not identify a decedent as being gay.  

Finally I was given a formal letter at noon on Wednesday from the com​pany president.  He asked me not to come back until Friday.  Be​cause of the holiday weekend, I had only been back at the office a day-and-a-half.  

I was officially the Secretary to this corporation, and therefore on the man​agement team.  So I was asked to come in for a "team meet​ing" on Friday.  I knew that it was to be a lynching just as sure as I know where I am at this moment.  I knew his tactics.  I also knew that the other people were be​holden to him for their jobs, just as I was, because he was the president.  No one was going to buck him.  So I thought, There is nothing short of an earthquake that will keep me from being fired come noon Friday.  Therefore, I think I'll go out with my self- respect.  

I called Reverend Cecil Williams at Glide Church and told him what the prob​lem was.  I said, "Now I don't expect you to do anything or say any​thing and I don't want you to think I'm using you in a bad sense, but Cecil, I'm using you for the same purpose that some people use a rubber.  I'm just going to use you for show."  I told him what they were going to do.  I said, "The cocksuckers are going to fire me.  And I want to take you along just to show them that in addition to being a fucking queer, and having a police record, and represent​ing other queers, that I've got niggers for friends."  I said, "They're going to have a lynching, and you know about lynchings, so come and partici​pate in mine."  And he said, "You want me to pick you up or you want to pick me up?"    

We got down to the office, and they were shocked, to say the least, because this was to be very clubby.  Very English, if you will.  The old boys' net​work was go​ing to operate, and nobody was going to be embar​rassed.  But they saw that I had this black man with me wearing his Roman garb; he had his collar on.  So they had a meeting before the meeting to decide what to do.  

They asked the company's other attorney to talk to me.  He had brought me over from the Bank of America; we were very close.  So he came out and asked me over into a corner.  He said, "Evander, who is that guy with you?"  And I said, "Come, let me intro​duce you to him."  And he said, "I don't want to meet him.  But what is he doing here?"  I said, "He's here for my moral support."  And he asked, "What do you need moral support for?"  I said, "I'm fixing to get fired.  They're going to cut my balls off.  They're going to gut me like you do a hog."  And I asked him, "That's what's going to happen, isn't it?"  And he said, "Yes."  And I said, "I re​spect your position, Art, and I would never embarrass you, but I'm going to have some​body in there with me."  He said, "Well, it's not going to do you any good."  I said, "It won't hurt me."  And he said, "Come on."  So we went in.  Of course, my close friend Art never spoke to me again.  

They tried to excuse the Reverend.  They said, "Reverend, this is a personal matter, will you please excuse us?"  I said, "If he goes, I leave, too."  You know, I can be very fast on my feet.  I took the show away from them.  Everybody was frightened.  In a courtroom I'm not frightened, but I was frightened then because my economic security was at stake.  It turned out that it was the greatest thing they ever did for me.  I didn't look back.  I was never sad about it.  I went home and faced up to reality with Jim.  I explained to him, "Look, for Christsakes I'm a member of the bar.  I can make a living.  I didn't have a job when I was born."

I called Herbert and told him what had happened and he said, "Why don't you come up here and join me, and we'll work it out?"  Herbert took me into his office.  We formed a partnership for just the two of us. 

Herb:  

Getting arrested was one of the peak experiences of my life.  Some​times you experience peak experiences afterward.  But in this case I knew it at the time.

Evander:  

I wholeheartedly agree with that, but the arrest has left a lot of damaging marks on me.  But so what?  I've got physical marks that I had from my childhood playing with knives.  They hurt at the time.  With Herbert it was like water off a duck's back.

Herb:  

Boy, this galvanized the gay community into action.  One of the things that was really humorous is that the police made this esti​mate that there were 70,000 homosexuals in the city.  There weren't, but when they carry it on the wire services that there are 70,000, you've got 70,000 others out in the country who want to come and join that 70,000 here!  They're still coming.

Evander:  

We also made friends with straight people, who started realizing, "Sure they're queer, but they're not bad people."  I honestly think that it was the match that set off the renaissance here in San Francisco, that awak​ened straight people to the fact that gay people maybe aren't as bad as they had thought up to that point.

Herb:  

We stood up and were counted.  We didn't go back into the woodwork.

Evander:  

By the way, we, Herbert and I, and I guess Nancy May and Elliott, the four of us sued the city and county.  Unfortunately, our attorney really didn't follow up on it.  

Herb:  

But the effect of the suit was very important.  The police started having somebody on their police community relations board whose job it was to be liaison to the gay community.  That was un​heard of then.  They knew we had a good case.  We got better than our money's worth.  

And at our criminal trial—the case was ultimately dismissed be​cause we hadn't interfered with the police—we must have had 25 of the prominent criminal lawyers in town listed as "of council."  The ACLU represented us.  

Evander:  

Those ministers and their wives, all dressed up in their Sun​day "go to church" clothes, would come and sit in the audience at the trial.  This was so important for the jury to see—to see the support.  

Herb:  
You know, Evander, the last time I had my annual physical, my in​ternist, whom I've had now for about ten years, said, "I was a medical student at Vanderbilt when I heard the radio report of the dance in San Francisco.  You have no idea how good that made me feel.  You were part of it, and I really appreciate that."  And now we have openly gay and lesbian police, and a sizable number of gay deputies. 

≈

Herb:  

Sometimes Evander and I and some of the old-timers will talk.  The kids coming up now, they can't enjoy their freedom as we have, be​cause they take if for granted that it was always like this, that they could walk arm in arm and kiss on the street.  I've represented several couples who were arrested for having a hand on the other's knee in a bar.  Something as innocent as that.

Evander:  
The community is never going to be able to push gay people back into the closet.  As conservative and as reserved as I truly am by nature, I would go out tonight and immolate myself if that would make the world acknowledge that the homosexuals are here and are not going to be put back in the closet.  I would do that.

Herb:  

Don't do that.

Evander:  

I don't think it's necessary, Herbert.  But the point is, I think that enough gay people have now accepted their responsibility that they're not going to let the kids be pushed back in the closets.

≈

Herb: 

I went on to become chief counsel at one of the poverty program law offices.  I was there three years.  Then I went into private practice briefly, and then went into the coffee business with my lover, Jim.  I stayed in the coffee business and didn't do much law until Governor Jerry Brown ap​pointed me judge.  I got the call on New Year's Eve, 1982.  It was a couple of minutes before midnight.  Ac​tually I thought somebody was calling to wish me a happy new year.  This woman said, "Judge Donaldson..."  And I said, "Well, not 'Judge Donald​son.'"  And she said, "Governor Brown is on the line.  He'd like to talk to you." 

The governor called to offer me an appointment to the Superior Court.  I told him that I appreciated it, but that I would rather be on the Municipal Court.  That's where you see all the young lawyers.  That's where you can help them get their trial experience.  That's where you see the little guy get hauled into court.  That's where you get the best opportunity to do something.  

I was surprised when the Governor called, but his call didn't come out of the blue.  I had applied to be a judge.  In 1978, a friend of mine told me the governor wanted to appoint a gay judge.  At the time, my lover Jim was sick with a terminal disease, and I couldn't fill out the application.  It was a terrible time.  A year after Jim died, I got a message that the Gover​nor wanted to know if I was going to apply.  But I just couldn't.  Then, toward the end of Governor Brown's term, I decided to put in an applica​tion.  I got a lot of help from many people, in​cluding Willie Brown, the powerful Speaker of the State Assembly.  You lobby for an appoint​ment to the bench just like you do for an election for of​fice.  People like Evander also helped.  In fact, Evander wrote me a great recommendation.

Evander:  

Just the truth.  I said that Herbert is an exceptional person.  That he's honest and will speak the truth irrespective of who it's going to hurt.  And that he has a lot of discretion and is humanistically inclined.

Herb:

The governor knew I was gay.  I was absolutely thrilled, be​cause the ap​point​ment was being made with everybody knowing I was up-front gay.  It meant that I was being appointed for my qualifications.  It was a great moment.

These were Jerry Brown's last few days in office.  He wanted me to come up to Sacramento the next day.  So I went.  And, of course, the Capitol Building was closed tighter than a drum, so we went in through the garage.

I was sworn in 18 years to the day from the day I was arrested at Califor​nia Hall.  It was very gratifying.  When I called to tell my mother that I was be​ing appointed, she was just so matter-of-fact.  She didn't really say much about me being a judge.  Unfortunately, she couldn't come up for the installation because she had just had surgery for cataracts.  So I called her at the hospital after the installa​tion.  The nurse answered the phone, and I gave her my name.  And I heard my mother say, "Oh, it's my son, the judge."  

###

* When moving to a new city, a person with a lewd conduct conviction had to register with the chief of police within 30 days of taking up residence.





